Bob Ferguson
ATTORNEY GENERAL OF WASHINGTON

April 25, 2024
Via Electronic Mail

Ms. Erin L. Lennon

Clerk

Washington State Supreme Court
P.O. Box 40929

Olympia, WA 98504-0929
E-mail: supreme@courts.wa.gov

RE: Proposed Amendments to RPCs 1.2 and 8.4
Dear Ms. Lennon:

Thank you for the opportunity to comment on the Proposed Rules Published for Comment in
February 2024. I write on behalf of the Attorney General’s Office to submit comments on the
proposed amendments to Rules of Professional Conduct 1.2 and 8.4."

The Attorney General’s Office strongly supports the proposed amendments. Our office brought
the urgent need for these amendments to the attention of the proponent, the Washington State Bar
Association, following the U.S. Supreme Court’s 2022 decision in Dobbs v. Jackson Women's
Health Organization. Dobbs unleashed a wave of state legislation and policy changes across the
country that are hostile to the values of autonomy and privacy in reproductive and other health
care decisions, contrary to Washington State’s public policy.? Some of these laws threaten to
punish or chill speech itself—including truthful speech about accessing care that is lawful in
Washington.

In the face of this new legal landscape of disparate state laws, licensed attorneys may fear that they
could be subject to professional discipline for advising a client about their legal rights—including
the right to provide and receive health care that is lawful and protected under Washington law. The

! The Attorney General’s Office is also submitting a separate comment letter addressing the proposed
changes to CR 1, 7, 26, 28, 30, 39, 43, 45, and 59; GR 11.3; JuCR 11.23; and RAP 9.6, 9.7, 9.14, 10.2, 13.5, 18.6,
18.8, and 18.25.

2 “A law of another state that authorizes the imposition of civil or criminal penalties or liability related to
the provision, receipt, attempted provision or receipt, assistance in the provision or receipt, or attempted assistance
in the provision or receipt of protected health care services that are lawful in the state of Washington is against the
public policy of this state.” RCW 7.115.020(2). Protected health care services include (but are not limited to)
abortion, contraception, [VF, and gender-affirming care. RCW 7.115.010(3), (4).
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proposed amendments will provide much-needed guidance and assurances to counsel that they
will not be disciplined for providing candid legal advice to clients in need.

Such concerns are far from hypothetical. Of particular concern are new state laws that purport to
apply across state lines and target speech and conduct related to health care that Washington law
protects. Idaho’s criminal ban on abortions, Idaho Code § 18-622, which went into effect shortly
after the Dobbs decision, is one such example. In a 2023 letter, I[daho Attorney General Ratl
Labrador opined that Idaho Code § 18-622 “prohibits an Idaho medical provider from ... referring
a woman across state lines to access abortion services” and “requires the suspension of a health
care professional’s license” for doing so.? Attorney General Labrador further opined that Idaho
Code § 18-603 “prohibits the promotion of abortion pills,” and makes it a felony to publish any
“notice or advertisement of”” abortion services.* Under Attorney General Labrador’s interpretation,
these criminal laws would apply to and penalize abortion care lawfully obtained or provided in
Washington, and would even target truthful speech about the availability of such care.’
Additionally, in 2023, Idaho Governor Brad Little signed into law HB 242, which makes it a felony
to travel with a minor across state lines for an abortion or to help a minor obtain abortion
medication without parental consent.® This law, too, targets reproductive health care that is
lawfully obtained or provided within Washington State.

In Texas, too, there is ongoing litigation and debate over state efforts to restrict interstate travel for
abortion care and to prohibit the “aiding or abetting” of abortion. See SB 8 (banning abortion after
six weeks and creating liability for anyone who “aids and abets” the performance of an abortion);
Fund Texas Choice v. Paxton, No. 1:22-CV-859-RP, 2023 WL 2558143 (W.D. Tex.) (litigation
over HB 1280 and Texas Attorney General Ken Paxton’s statements that Texas may prohibit travel
that “help[s]” a pregnant person who also travels to another state to seek an abortion, and that
Attorney General Paxton would be “looking at” whether his office could prosecute abortion funds
that facilitate out of state abortion care). The Texas state government has also resurrected several
state laws, passed prior to Roe v. Wade (Articles 1191-1194 and 1196), which criminalized
abortion and imposed accomplice liability for anyone who assisted in procuring an abortion.” In
February 2023, District Judge Robert Pitman addressed the extraterritorial application of these
state laws, finding that HB 1280 does not regulate abortions that take place outside of Texas, but

3 Letter from Ratl Labrador, Att’y Gen. of Id., to Hon. Brent Crane, Id. House of Reps. (Mar. 27, 2023)
https://bit.ly/45bsOGN.

4 Id.; see also Caroline Kitchener and Susan Svrluga, U. of Idaho may stop providing birth control under
new abortion law, THE WASHINGTON POST (Sep. 26, 2022), https://wapo.st/45fo8V0 (U. of Idaho’s general counsel
advised university employees not to “promote” abortion or refer students for abortion care, lest they be held
criminally liable for a felony).

5 Attorney General Labrador’s actions are the subject of ongoing litigation. Planned Parenthood Great
Northwest v. Labrador, No. 1:23-cv-00142-BLW (D. Idaho filed Apr. 5, 2023), appeal pending, No. 23-35518 (9th
Cir. argued and submitted Mar. 27, 2024).

6 See 2023 Idaho Laws Ch. 310 (H.B. 242).

7 See Tex. Rev. Civ. Stat. Ann. arts. 4512.1-4512.6.
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that the pre-Roe laws do arguably apply to those who assist in procuring an abortion outside of
Texas.?

Similar restrictions are a growing threat nationwide. In 2022, the National Right to Life Committee
circulated a model law that would make it a crime to give “information to a pregnant woman or
someone seeking the information on her behalf” about “self-administered abortions or the means
to obtain” an abortion.” The Guttmacher Institute reports that as of April 1, 2024, fourteen states
have introduced legislation that would restrict support for abortion.!® On April 11, 2024, the
Tennessee Senate advanced a bill that would criminalize adults “concealing” or “procuring”
abortions for pregnant minors; as one state senator commented: “Under the legislation as drafted,
I’m not sure you can have an honest conversation with your grandparents, with your older sibling
who’s an adult, with your priest, with your pastor, with an attorney, with a mental health provider.
The communications themselves are potentially a criminal act here.”!" Unfortunately, in all
likelihood, the list of restrictive laws that implicate care provided lawfully in Washington—and
legal advice and other speech regarding the availability of such care—will only continue to grow.

A wave of legislation similarly restricts access to gender-affirming care, particularly for young
people.!? Some states have not stopped at restricting access to the care itself, but have also taken
steps to punish those who help others access it: for example, Texas Attorney General Paxton has
opened investigations into families who help their loved ones access care. '

These alarming developments highlight both the growing need for legal advice regarding the
availability of reproductive and gender-affirming health care amid a landscape of diametrically
opposed state laws, and potential threats to the ability of Washington lawyers to provide candid
and fulsome legal advice amid efforts to criminalize or chill speech itself.

Accordingly, the Attorney General’s Office urges the Court to adopt the WSBA’s proposed
amendments to the Comments to RPC 1.2 and 8.4. The proposed Comments clarify that RPC
1.2(d), which prohibits lawyers from assisting clients “in conduct that the lawyer knows is
criminal,” and RPC 8.4(b), which makes it professional misconduct for a lawyer to “commit a

8 Fund Texas Choice, No. 1:22-CV-859-RP, 2023 WL 2558143 (Feb. 24, 2023), at *1. The litigation is
ongoing as of April 2024.

? Letter from NRLC General Counsel to NRLC Committee re: NRLC Post-Roe Model Abortion Law (June
15, 2022) https://www.nrlc.org/wp-content/uploads/NRLC-Post-Roe-Model-Abortion-Law-FINAL-1.pdf.

10 https://www.guttmacher.org/state-legislation-tracker (last visited April 12, 2024).

' Anita Wadhwani, Tennessee Senate passes bill making it a crime to aid a minor seeking an abortion,
TENNESSEE LOOKOUT (Apr. 11, 2024), https://tennesseelookout.com/2024/04/11/senate-passes-bill-making-it-a-
crime-to-aid-a-minor-seeking-an-abortion/.

12 Human Rights Campaign, Map: Attacks on Gender Affirming Care by State,
https://www.hrc.org/resources/attacks-on-gender-affirming-care-by-state-map (last visited April 12, 2024).

13 Emma Tucker and Rebecca Riess, Texas appeals court blocks state from investigating families seeking
gender-affirming care for trans youth, CNN (Mar. 30, 2024), https://www.cnn.com/2024/03/30/us/texas-gender-
affirming-care-investigation-blocked/index.html.



https://www.guttmacher.org/state-legislation-tracker
https://tennesseelookout.com/2024/04/11/senate-passes-bill-making-it-a-crime-to-aid-a-minor-seeking-an-abortion/
https://tennesseelookout.com/2024/04/11/senate-passes-bill-making-it-a-crime-to-aid-a-minor-seeking-an-abortion/
https://www.hrc.org/resources/attacks-on-gender-affirming-care-by-state-map
https://www.cnn.com/2024/03/30/us/texas-gender-affirming-care-investigation-blocked/index.html
https://www.cnn.com/2024/03/30/us/texas-gender-affirming-care-investigation-blocked/index.html
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criminal act,” do not prohibit lawyers from counseling clients regarding Washington’s
reproductive and gender-affirming health care laws, and that they permit lawyers to assist a client
in conduct that the lawyer reasonably believes is permitted by Washington law—even if the
client’s or lawyer’s conduct might violate the law of another state that purports to regulate the
same conduct.

We are grateful for the opportunity to comment in support of these important proposed
amendments, and we appreciate the Court’s consideration.

Sincerely,

74@6::3%“”@

KRISTIN BENESKI
First Assistant Attorney General

KB:kw



From: OFFICE RECEPTIONIST, CLERK

To: Martinez, Jacquelynn

Subject: FW: AGO Comments on Proposed Amendments
Date: Thursday, April 25, 2024 1:01:59 PM
Attachments: 1 AGO Comment Court Rules 4.25.24.pdf

2 AGO Comment RPCs 4.25.24.pdf

From: Warren, Kim A (ATG) <Kim.Warren@atg.wa.gov>

Sent: Thursday, April 25, 2024 12:02 PM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>
Cc: Beneski, Kristin (ATG) <kristin.beneski@atg.wa.gov>

Subject: AGO Comments on Proposed Amendments

External Email Warning! This email has originated from outside of the Washington State
Courts Network. Do not click links or open attachments unless you recognize the sender, are
expecting the email, and know the content is safe. Ifa link sends you to a website where you
are asked to validate using your Account and Password, DO NOT DO SO! Instead, report the
incident.

Dear Ms. Lennon:

Please find attached comments from the Attorney General’s Office on proposed amendments
toRPC1.2and 84 andtoCR 1, 7, 26, 28, 30, 39, 43, 45, and 59; GR 11.3; JuCR 11.23; and RAP
9.6,9.7,9.14,10.2, 13.5, 18.6, 18.8, and 18.25. Please let me know if you need further
information.

Thank you.

Best regards,

Kim Warren
Executive Assistant to
Kristin Beneski

First Assistant Attorney General


mailto:SUPREME@COURTS.WA.GOV
mailto:Jacquelynn.Martinez@courts.wa.gov
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Ms. Erin L. Lennon

Clerk

Washington State Supreme Court
P.O. Box 40929

Olympia, WA 98504-0929
E-mail: supreme@courts.wa.gov

RE: Proposed Amendments to CR 1,7, 26, 28, 30, 39, 43,45, and 59; GR 11.3; JuCR 11.23;
and RAP 9.6, 9.7, 9.14, 10.2, 13.5, 18.6, 18.8, and 18.25

Dear Ms. Lennon:

Thank you for the opportunity to comment on the Proposed Rules Published for Comment in
January 2024. I write on behalf of the Attorney General’s Office to submit comments on the
proposed amendments to the rules listed above.'

Last year, the Attorney General’s Office submitted comments on the proposed amendments to CR
26 that were published for comment in April 2022 and republished for comment in November
2022. This year, we renew and expand upon those previously submitted comments, and we also
submit comments on additional rules published for the first time this year.

Because of the statewide practice of the Attorney General’s Office, and our presence in every
superior court in the State of Washington, our attorneys are aware of the variation in civil rules
across the state and how those differences impact the cases we litigate. We also litigate in federal
court and understand the benefits that uniform rules like the Federal Rules of Civil Procedure can
provide. Finally, because our litigation is on behalf of the government, it is funded by the people
of the State of Washington; as such, we support the general objectives of managing the costs of
civil litigation for the benefit of the public at large and of minimizing barriers to access to justice
that escalating costs so often impose.

! The Attorney General’s Office is also submitting a separate comment supporting the proposed changes to
RPCs 1.2 and 8.4 published in February 2024—changes that were originally proposed by our office to the
proponent, the Washington State Bar Association.
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1. Proposed amendments to CR 1, 7, 26, 30, 39. 43, and 45 authorizing remote trials.
hearings, conferences, and depositions: Support generally

a. CR 1 amendments to make explicit that remote proceedings are permitted:
Support

The Attorney General’s Office supports generally the proposed amendments to CR 1 and various
other Civil Rules that would allow parties to appear remotely for litigation proceedings. Assistant
Attorneys General have participated in numerous remote proceedings since 2020, and our office’s
experience is that the option to participate in or conduct proceedings remotely reduces litigation
costs for all parties, increases efficiency, reduces travel time, and expands opportunities for
vulnerable populations to participate in the public process. While in-person proceedings are often
preferable, permitting remote proceedings where necessary and appropriate will increase access to
justice and further the goal of securing the “just, speedy, and inexpensive determination” of cases.

For example, attorneys from divisions of the Attorney General’s Office that litigate cases around
the state can be called to appear for hearings or conferences on short notice, and routinely do so
remotely because it is efficient, cost-effective, and often allows matters to proceed with minimal
schedule disruption. Individuals involved in litigation can also benefit from remote hearings—for
example, it can be easier for many witnesses to participate in cases if they appear remotely rather
than having to take additional time off of work to travel to and from the courthouse, thereby
increasing access to the courts. As one example of this, our office’s Consumer Protection Division
filed a lawsuit in 2022 against Providence Health & Services and its Washington affiliates,
Swedish Health Services and Kadlec Regional Medical Center, alleging that they failed to make
financial assistance accessible to its low-income patients. Many of the State’s consumer witnesses
experienced difficulty traveling from their home for an in-person deposition, whether due to age,
disability, or income status. These consumer witnesses were able to participate in the case by
providing their testimony remotely from their homes.

b. CR 7 amendments to clarify that motions may be heard by remote means:
Support

For the same reasons, the Attorney General’s Office supports the proposed amendments to CR 7,
which would authorize civil motions to be heard by remote means in the discretion of the court,
rather than merely authorizing telephonic arguments. Courts around the state continue to hold
arguments by Zoom, so this proposal is largely an amendment that would conform the rule to the
ongoing practice in courts around Washington. Our attorneys routinely deliver oral arguments via
Zoom, and we have had generally positive experiences doing so.
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c. CR 26(f), (i) amendments regarding remote appearances: Support with
modification

The amendments to CR 26(f) and (i) proposed by the BJA Remote Proceedings Work Group
likewise make explicit that certain remote appearances are permissible—namely, that parties may
appear remotely for pre-trial conferences and when conferring prior to filing a discovery motion.
The Attorney General’s Office supports this for the reasons noted above: it would allow for greater
flexibility and efficiency, particularly for attorneys with statewide practices. Our attorneys have
done this routinely for the last few years with no significant issues. It reduces the burden on our
teams while still facilitating easy communication with courts and opposing counsel during routine
discussions on pre-trial and discovery issues.

We propose one minor modification to the CR 26(f) proposal for clarity. While the intent of CR
26(f) is reasonably clear from the context of the rest of the rule, the proposal to replace “appear
before it [the court] for a conference” with “attend a conference” may generate confusion as to
whether the conference contemplated by the provision involves the court or not. To clarify that
this provision pertains to conferences involving the court, we propose the following modification
to CR 26(f): “At any time after commencement of an action the court may direct the attorneys for
the parties to appear before it, by remote means or in person, for a conference on the subject of
discovery.”

d. CR 30 amendments regarding remote depositions: Support in part and oppose
in part

The Attorney General’s Office supports most of the amendments to CR 30 proposed by the BJA
Remote Proceedings Work Group—namely, those that would authorize email deposition notices
(CR 30(b)(1)) and those that set forth basic “ground rules” for remote depositions (CR 30(h)(7)).
Parties routinely exchange deposition notices by email, so the former proposed amendment would
simply incorporate in the rule what parties routinely do by agreement. Likewise, the proposed rules
regarding a witness’s and the parties’ conduct during a remote deposition appear reasonable; in
fact, some of our attorneys have negotiated for such rules in prior remote depositions. Having these
ground rules clarified would be useful because it would be one less thing for lawyers to negotiate
when proceeding with remote depositions.

The proposed amendment to CR 30(b)(7), however, threatens to cause unnecessary disputes and
additional motions practice. The portions of that proposal that authorize remote depositions and
encourage parties to agree on the mode of deposition of course make sense; many attorneys do this
as a matter of course. However, the Attorney General’s Office supports neither the portion of the
proposal that would allow a party to object within three days of receiving a remote deposition
notice nor the portion setting forth a multi-factor test for courts to use in determining whether a
deposition should be in-person or remote (in ruling on the objection). This mechanism would be
easily misused to derail the deposition-scheduling process and would likely lead to unnecessary
motions practice. As a counter-proposal, the Attorney General’s Office suggests adopting the same
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approach as the proposed amendment to CR 45, which simply allows the witness to assert that
they do not have adequate technology, and then requires the issuing party to either arrange for the
technology or proceed in person. This would be a more streamlined and efficient approach for
party depositions under CR 30 as well.

e. CR 39 amendments authorizing remote trials under certain circumstances:
Support

The Attorney General’s Office supports the proposed amendments to CR 39(d), which would
authorize trials (jury and bench) to occur remotely, in whole or in part. Importantly, the proposed
amendment would authorize remote trials only if the parties agree and the court approves, but does
provide that even where a trial is held in person, the court may allow a party or counsel to appear
by remote means at an in-person trial. This rule does not address voir dire or pre-trial matters, or
whether witnesses may be called remotely (which is covered in CR 43).

In general, we support the option of proceeding via a remote trial—particularly in the bench trial
scenario and when obtaining an in-person trial date may otherwise prove difficult. However, in-
person trials are generally preferable, especially if a jury trial, so we support that this amendment
would only allow remote trials if all parties agree. Providing the flexibility of remote trials in
appropriate cases, and with the parties’ agreement, will allow some cases to proceed in a more
expeditious manner, while also preserving the ability to proceed in person where a party believes
that is the best strategic option for their case.

We offer one proposed modification to CR 39(d)(2), which requires a hearing at least 30 days prior
to a remote trial, with 7 days’ notice to the parties. In order to accommodate cases that are on an
expedited schedule—for example, dependency actions—we request clarification that the court
may modify these deadlines under appropriate circumstances. Our proposed modification would
add the following underlined language: “If any party proposes to hold a trial by remote means, a
hearing shall be scheduled at least 30 days before trial, with at least 7 days’ notice to the court and
parties, absent the parties’ agreement or a court order setting a different timeline.”

f. CR 43 amendments regarding remote trial testimony: Support with
modification

The Attorney General’s Office supports the proposed amendments to CR 43. This proposal would
authorize remote witness testimony at trial where the parties agree or the court finds that the
purposes of CR 1 will be served based on numerous identified factors. Generally, the opportunity
to call witnesses remotely, even where a trial or hearing is in-person, can be of great value because
witnesses may live far away from the courthouse or may be fearful of appearing in person. For
example, last year, a team of our office’s Civil Rights Division conducted an in-person trial where
one of the most powerful witnesses was a sexual assault victim who testified by Zoom. She was
unwilling to testify in person and would not have been able to share her story had the court not
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authorized her to testify by Zoom. Where the circumstances warrant, we support the option to call
witnesses remotely.

One note regarding the proposed amendment, however, is that it would exclude witnesses called
pursuant to CR 43(f)(1)—i.e., parties or managing agents as an adverse witness. While parties will
often prefer calling such witnesses in person, there may be circumstances where such witnesses
are only able to testify remotely. To account for this, we recommend modifying the proposed
amendment to CR 43(a)(1) to strike the following language: “Exeept-asprovidedin-CR43I(H(1):
tThe court may permit, with appropriate safeguards, testimony by remote means if the parties agree
and the court approves, or if the court determines the purposes of CR 1 will be served.”

g. CR 45 amendments regarding remote deposition notices: Support

The Attorney General’s Office supports the proposed amendment to CR 45, which would require
notice to a potential witness that a deposition may be held remotely and sets forth when such notice
must be given. It also would require that the person subpoenaed may respond within 5 days that
they do not have access to adequate technology, at which point the party issuing the subpoena must
arrange for the appropriate technology or issue an amended subpoena for an in-person deposition.
Overall, attorneys in our office have had positive experiences with remote depositions and many
of them routinely work with counsel and witnesses to coordinate such depositions. The rule would
provide clarity and protections for individuals who may not have adequate technology access, so
would be a welcome addition to the Civil Rules.

2. Proposed amendments to CR 26(b)(5), (e), and (g) regarding expert disclosure
deadlines, supplementation of discovery, privilege logs, and general objections:
Support in part and oppose in part

The Attorney General’s Office previously commented on a similar set of proposed changes to CR
26(b), (e), and (g). Our office appreciates the consideration of our previous comments, several of
which were incorporated into the current set of proposed changes. Upon further consideration of
the proposal published this year, we offer several additional comments.

a. CR 26(b)(5) amendments regarding expert disclosures: Support in part with
modification

First, the proposed amendment to CR 26(b)(5)(A)(i) provides that a case schedule deadline to
disclose experts “does not excuse a party from timely responding to expert discovery.” The
Attorney General’s Office supports this provision inasmuch as it clarifies that requests for expert
information should be timely responded to when the requested information is available, with the
understanding that it remains appropriate to defer responding substantively to such requests in
complex cases where expert opinions cannot be formulated and disclosed until after the parties
have first conducted initial factual discovery. With that said, the proposed amendment is arguably
unnecessary; although it is common practice to object to expert interrogatories as premature until
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witness disclosure deadlines, the requirements CR 33 imposes on parties to respond to
interrogatories in either 30 or 40 days is already sufficiently clear, and the amendment may create
confusion as to whether parties must formulate and disclose expert testimony within 30 or 40 days
regardless of the complexity of the case and the need for initial factual discovery. Under such an
interpretation (which the Attorney General’s Office understands to be incorrect), parties would
have to make expert disclosures before an expert’s opinions are fully formulated—which would
be counterproductive, unduly burdensome, and may reveal attorney work product. To address
these concerns and improve the provision’s clarity, we offer the following proposed modification:
“A case schedule deadline to disclose experts does not excuse a party timely responding to expert
discovery to the extent responsive information is available.”

Next, the proposed amendment to CR 26(b)(5)(A)(ii) provides in full: “Unless these rules impose
an earlier deadline, and in no event later than the deadline for primary or rebuttal expert witness
disclosures imposed by a case schedule or court order, each party shall identify each person whom
that party expects to call as a primary or rebuttal expert witness at trial, state the subject matter on
which the expert is expected to testify, state the substance of the facts and opinions to which the
expert is expected to testify, and a summary of the grounds for each opinion.” As written, this
provision appears to require parties to provide the specified information independent of any
interrogatory; however, it is unclear whether the information is to be provided in the form of a
report prepared by the witness (similar to Fed. R. Civ. P. 26(a)(2)(B)) or whether it is to be
provided by the party in a witness list or some other form of witness disclosure. The Attorney
General’s Office submits that it would be beneficial to require litigants to provide more
standardized expert disclosures with their witness lists or in some other form, but that the proposed
amendment does not provide sufficient clarity in its current form.

b. CR 26(e¢) amendments regarding supplementation of discovery responses:
Support with modification

The Attorney General’s Office previously supported, and still supports, the proposed amendments
imposing a general, continuing duty to supplement discovery responses. This will promote the full
and transparent exchange of information as it is available to the parties, expedite the discovery
process, and better ensure full disclosure well before trial.

However, upon further consideration, some divisions of the Attorney General’s Office expressed
concern that the supplementation duty as currently drafted appears to be unqualified, and the
proposed rule offers insufficient guidance to parties regarding the circumstances under which
supplementation is required. Absent further guidance, the resulting confusion may lead to
increased discovery disputes, discovery motions practice, and litigation costs. To address these
concerns, we propose incorporating a materiality standard modeled on the equivalent Federal Rule
of Civil Procedure. One option for doing so is as follows:
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(e) Supplementation of Responses. A party who has responded to a request for
discovery with a response has a duty to seasonably supplement or correct that response
il ing o ; ired.:
(1) if the party learns that in some material respect the disclosure or response is
incomplete or incorrect, and if the additional or corrective information has not
otherwise been made known to the other parties during the discovery process or in

writing; or

(2) as ordered by the court.

Supplementation or correction shall clearly set forth the information being supplemented
or corrected.

c. CR 26(g) amendments regarding signing of discovery requests and general
objections: Support

The Attorney General’s Office supports the proposed amendments regarding the signing of
discovery requests and the requirement that objections to discovery requests be specific to each
request, not general as to multiple requests. The prohibition on “general objections” in written
discovery responses is consistent with federal rules, and reinforces the need for specific objections
to specific interrogatories per CR 33(a) and requests for production per CR 34(b)(3)(B). This rule
change would help eliminate time-waste, and increase the clarity and transparency of responses to
discovery.

d. CR 26(g) amendments regarding privilege logs: Oppose

The Attorney General’s Office previously opposed the proposed amendment to CR 26(g)
regarding one-size-fits-all privilege logs, without any allowance for the use of category-based
privilege logs to address the unique needs inherent in complex litigation and civil actions litigated
by the government. We reiterate our request that this amendment not be adopted in any form and
re-submit the comments provided in our letter dated April 21, 2023, which are reproduced below.

The proposed amendment to CR 26(g) would require a linear privilege log when any documents
or information are withheld from discovery responses, and would additionally prescribe the
particular fields and level of detail that must be included in that privilege log for each such
document. The proposed amendment reads: “No objection based on privilege shall be made
without identifying with specificity all matters the objecting party contends are subject to the
privilege including the type of item, the number of pages, and, unless otherwise protected, the
author and recipient, or if protected, other information sufficiently identifying the item without
disclosing protected content.”
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We believe modification of this proposed rule is needed to avoid unnecessary and unproductive
litigation over discovery disputes, and because the one-size-fits-all privilege log requirement
(especially one finding its support in the unique context of a case involving a Public Records Act
request) does not provide the flexibility and efficiency needed in complex litigation and child
welfare proceedings under chapter 13.34 RCW, nor does it address the unique circumstances
involved in law-enforcement cases handled by our office.

1. PRA considerations do not generally apply to other litigation

The proponents’ rationale for the proposed amendment to CR 26(g) is based on considerations that
are unique to the Public Records Act context, and that do not generally apply to other types of
litigation. Specifically, the proponents state that the language “for the suggested amendment to CR
26(g) is taken almost verbatim from Rental Housing Ass’n of Puget Sound v. City of Des Moines,
165 Wn.2d 525, 538, 199 P.3d 393 (2009),” a case involving the production of an itemized log in
response to a request under the Public Records Act (PRA), chapter 42.56 RCW. Rental Housing
Association held the agency’s response in that case did not trigger the PRA’s statute of limitations
until the agency provided an exemption log. 165 Wn.2d at 538—40. The Court concluded that in
order to make a valid claim of exemption under the PRA, an agency should include the information
that a privilege log provides. /d. at 539. That case provides an “illustration of compliance” by
quoting PRA model rules recommending a PRA withholding log that, for each record withheld,
“identifies the type of record, its date and number of pages, and the author or recipient of the record
(unless their identity is exempt).” Id. at 539 (quoting former WAC 44-14-04004(4)(b)(i1), currently
codified as WAC 44-14-04004(5)(b)). The Supreme Court then noted that this requirement was
designed to ensure compliance with the statute and to provide an adequate record for a reviewing
court to review any exemption claims. /d. at 537-38.

Rental Housing Association, however, did not address whether a document-by-document log is
required when thousands of documents are being withheld for similar reasons. In that hypothetical,
the withholding party would have a good claim that a linear log would thwart the purposes of the
PRA by making a review of each privilege claim impractical. In fact, even within the current PRA
framework, Washington courts have shown some flexibility in permitting documents to be grouped
categorically when categorization sufficiently identifies the subject records and the claimed
exemption. See, e.g., Klinkert v. Washington State Criminal Justice Training Comm’n, 185 Wn.
App. 832, 837, 342 P.3d 1198 (2015) (holding that Criminal Justice Training Commission log
listing entire 713-page investigative file as one document that was being withheld as exempt under
confidentiality provision of RCW 43.101.400(1) contained “enough information to enable [the
requester] to evaluate, and a court to review, the Commission’s decision to withhold the entire
file” under the Public Records Act).

While Rental Housing Association provides a rule to help effectuate the important purposes of
the PRA, it does not require (or even suggest) a one-size-fits-all approach under CR 26(g). As
discussed below, rules in civil discovery should remain flexible by design so that trial courts and
parties can shape the discovery process to fit the needs of each case, which can vary greatly.
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. Linear privilege logs are often unduly burdensome and unnecessary

Discovery response deadlines are relatively short, and parties often need to preserve privilege
objections without having undertaken a comprehensive review of all responsive or potentially
responsive materials. For example, in child welfare litigation, the Department of Children, Youth,
and Families must provide records within 15 days after receiving a written request. RCW
13.34.090(5). Providing all records and a detailed privilege log within 15 days presents an
unreasonable workload for the agency and its attorneys. Furthermore, preparation of a privilege
log may be unduly burdensome where a discovery request seeks a large volume of information
that is likely to be privileged (whether the requester intends to seek privileged information or not).
As another example, in our consumer protection and civil rights cases, defendants frequently ask
for our office’s “investigation file” in discovery. Because these investigations are led and directed
by attorneys, many of the communications in the file are privileged or contain work product.
Specifically, much of the information we possess concerning the case, including our investigative
sources and methods, frequently is protected by multiple privileges, including the government
deliberative process privilege, attorney-client privilege, common interest privilege, and attorney
work product protection. Recognition of these privileges is common in a wide range of government
litigation.

With respect to the specific protections frequently applicable to our work, the work product
doctrine is broadly recognized in Washington case law and the Civil Rules. Heidebrink v.
Moriwaki, 104 Wn.2d 392, 396, 706 P.2d 212 (1985); CR 26(b)(4). The work product doctrine
protects the work of government lawyers who lead investigations done in anticipation of litigation,
including attorney and staff interview notes taken during fact-finding investigations. See, e.g.,
Kittitas County v. Allphin, 190 Wn.2d 691, 703, 706—07, 416 P.3d 1232 (2018), as amended (June
18, 2018) (emails between Kittitas County prosecutors and staff with the Department of Ecology
were protected work product, as they contained “legal research and opinions, mental impressions,
theories, or conclusions,” as well as “written notes or memoranda of factual statements or
investigation,” created for use in environmental litigation); Soter v. Cowles Publ’g Co., 162 Wn.2d
716,743,174 P.3d 60 (2007) (classifying school district’s “attorney or legal team’s notes regarding
witness interviews as highly protected opinion work product”). Importantly, the work product
doctrine does not protect otherwise discoverable information simply because it is part of a
government prosecutor’s files. Cowles Publ’g Co. v. Spokane Police Dep’t, 139 Wn.2d 472, 479—
80, 987 P.2d 620 (1999) (requiring record-by-record analysis of contents of closed police
investigative file).

In addition, Washington law recognizes the “deliberative process exemption—protecting the give
and take of deliberations that are necessary to formulate agency policy,” and exempting
“predecisional opinions or recommendations” from disclosure. ACLU of Wash. v. City of Seattle,
121 Wn. App. 544, 549, 89 P.3d 295 (2004). Similar federal law also protects against disclosure
of pre-decisional and deliberative documents and materials, National Council of La Raza v.
Department of Justice, 411 F.3d 350, 356 (2d Cir. 2005), including those that are part of
government law-enforcement investigations. See, e.g., Nat'l Wildlife Fed’n, 861 F.2d 1114, 1119
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(9th Cir. 1988) (“[W]henever the unveiling of factual materials would be tantamount to the
‘publication of the evaluation and analysis of the multitudinous facts’ conducted by the agency,
the deliberative process privilege applies.”); Pacifica, LLC v. City of Pacifica, 274 F. Supp. 2d
1118, 1120-21 (N.D. Cal. 2003) (“a government can withhold documents or prevent testimony
that reflect[s] advisory opinions, recommendations and deliberations comprising part of a process
by which government decisions and policies are formulated”); Montrose Chem. Corp. of Cal. v.
Train, 491 F.2d 63, 70 (D.C. Cir. 1974) (withholding staff hearing summaries as shielded by
deliberative process privilege).

To address these and other privileges during the discovery process, our office frequently produces
category-based privilege logs consistent with CR 26 that describe the withheld documents with
sufficient specificity as to allow defendants to evaluate the privileges or protections claimed, but
without logging information as to every document in the group.

iii. Other authorities endorse categorical privilege logs where
appropriate

Federal Rule of Civil Procedure 26 permits courts to take a practical and flexible approach in
assessing a privilege log’s sufficiency:

[Fed. R. Civ. P. 26(b)(5)] does not attempt to define for each case what information
must be provided when a party asserts a claim of privilege or work product
protection. Details concerning time, persons, general subject matter, etc., may be
appropriate if only a few items are withheld, but may be unduly burdensome when
voluminous documents are claimed to be privileged or protected, particularly if
the items can be described by categories.

Fed. R. Civ. P. 26 advisory committee’s note to 1993 amendments (emphasis added); see also In
re Imperial Corp. of Am., 174 F.R.D. 475,477 (S.D. Cal. 1997) (relying on commentary to permit
categorical logs). Other jurisdictions have specifically recognized such an approach to logging
privileges in voluminous cases. See, e.g., Auto. Club of N.Y., Inc. v. Port Auth. of N.Y. & N.J.,
297 F.R.D. 55,59 (S.D.N.Y. 2013) (“Local Civil Rule 26.2 also authorizes the use of a categorical
privilege log and provides that ‘when asserting privilege on the same basis with respect to
multiple documents, it is presumptively proper to provide the information required by this rule
by group or category.’”); see also New York City Bar Committee on State Courts of Superior
Jurisdiction’s Guidance and a Model for Categorical Privilege Logs available at:
https://www2.nycbar.org/pdf/report/uploads/20072891-
GuidanceandaModelforCategoricalPrivilegeLogs.pdf (“NY Guidance”).




https://www2.nycbar.org/pdf/report/uploads/20072891-GuidanceandaModelforCategoricalPrivilegeLogs.pdf

https://www2.nycbar.org/pdf/report/uploads/20072891-GuidanceandaModelforCategoricalPrivilegeLogs.pdf
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Moreover, use of a categorical privilege log in large-scale and/or complex litigation has been
endorsed by leading jurists in The Sedona Conference’s”> Commentary on Protection of Privileged
ESI, 17 Sedona  Conf. J. 95, 103 (2016)  (SCC), available  at:
https://thesedonaconference.org/sites/default/files/publications/TSC%20Commentary%20on%?2
OProtection%200f%20Privileged%20ES1%202015%20%281%29 0.pdf. The article explains
that traditional logs “rarely ‘enable the other parties to assess the claim’” of privilege in complex
litigation. In fact, the Sedona jurists went so far as to label “the procedure and process for

protecting privileged ESI from production” in complex litigation with traditional logs as
“broken.” Id.

A document-by-document linear approach is only one of “a number of means of sufficiently
establishing [a] privilege.” In re Grand Jury Investigation, 974 F.2d 1068, 1071 (9th Cir. 1992).
Under Federal Rule of Civil Procedure 26, courts retain “discretion to permit less detailed
disclosure in appropriate cases,” including the discretion to allow privilege claims to be described
and assessed categorically when “(a) document-by-document listing would be unduly
burdensome and (b) the additional information to be gleaned from a more detailed log would be
of no material benefit to the discovering party in assessing whether the privilege claim is well
grounded.” S.E.C. v. Thrasher, No. 92 CIV. 6987 (JFK), 1996 WL 125661, at *1 (S.D.N.Y. Mar.
20, 1996); accord In re Imperial Corp. of Am., 174 F.R.D. at 479 (holding a linear log is not
required when it “would be unduly burdensome and inappropriate”™).

Although they take a different approach than linear logs, categorical logs still satisfy the
fundamental principle that the proponent of a privilege assertion bears the burden of “provid[ing]
information about the nature of the withheld documents sufficient to enable the receiving party
to make an intelligent determination about the validity of the assertion of the privilege.” Auto.
Club of New York, Inc. v. Port Auth. of New York & New Jersey, 297 F.R.D. 55, 59 (S.D.N.Y.
2013).

Categorical privilege logs are a particularly appropriate and efficient alternative in cases involving
high volumes of discovery, as a number of courts have recognized. See, e.g., Wyndham Vacation
Ownership, Inc. v. Totten Franqui Davis & Burk, LLC, No. 18-81055-CIV, 2019 WL 7905017,
at *1 (S.D. Fla. Feb. 19, 2019); Auto. Club of New York, 297 F.R.D. at 59-60; United States v.
Magnesium Corp. of Am., No. 2:01-CV-00040 DB, 2006 WL 1699608, at *5 (D. Utah June 14,
2006), modified in part, No. 2:01CV40 DB, 2006 WL 2350155 (D. Utah Aug. 11, 20006); In re
Imperial Corp. of Am., 174 F.R.D. at 479. Courts recognize that they can be a compelling
alternative given “the exponential growth in the size of document productions that have resulted
from the use of computers, emails and similar devices and applications that generate electronically

2 The Sedona Conference is “a nonprofit legal policy research and education organization, has a working
group comprised of judges, attorneys, and electronic discovery experts dedicated to resolving electronic document
production issues.” Aguilar v. Immigr. & Customs Enf't Div. of U.S. Dep 't of Homeland Sec., 255 F.R.D. 350, 355
(S.D.N.Y. 2008). “Since 2003, the Conference has published a number of documents concerning ESI, including
the Sedona Principles.” Id. “Courts have found the Sedona Principles instructive with respect to electronic discovery
issues.” Id. (citation omitted).



https://thesedonaconference.org/sites/default/files/publications/TSC%20Commentary%20on%20Protection%20of%20Privileged%20ESI%202015%20%281%29_0.pdf

https://thesedonaconference.org/sites/default/files/publications/TSC%20Commentary%20on%20Protection%20of%20Privileged%20ESI%202015%20%281%29_0.pdf
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stored information” and for the purpose of “reduc[ing] the burden of individually identifying a
large volume of documents.” Auto. Club of New York, 297 F.R.D. at 60; see also Orbit One
Commc'ns, Inc. v. Numerex Corp., 255 F.R.D. 98, 109 (S.D.N.Y. 2008) (permitting a categorical
log “[t]o lessen the burden posed by reviewing and recording a large quantity of protected
communications.”). Moreover, a categorical log avoids scenarios in which the log itself reveals
confidential information—for example, document titles that identify an individual receiving
treatment for a substance use disorder or describing potential actions contemplated by a board or
commission as part of its litigation strategy. See Magnesium Corp. of Am., 2006 WL 1699608, at
*5 (holding that a categorical log for a voluminous set of documents was justified because
document-by-document entries could themselves reveal privileged information about litigation
strategy).

1v. Categorical privilege logs promote the purposes of CR 1. especially
in cases involving high volumes of data

The creation of categorical privilege logs in cases involving high volumes of discovery is
consistent with CR 1°s mandate to construe and administer the rules “to secure the just, speedy,
and inexpensive determination of every action.” Indeed, our courts have interpreted CR 1 to
require practical solutions rather than rigid or formulaic procedural requirements. See
CalPortland Co. v. LevelOne Concrete LLC, 180 Wn. App. 379, 395, 321 P.3d 1261 (2014) (“To
the extent possible, then, ‘the rules of civil procedure should be applied in such a way that
substance will prevail over form.’”” (internal quotation and citation omitted)); Kohl v. Zemiller,
12 Wn. App. 370, 372, 529 P.2d 861 (1974) (“Pragmatic considerations govern in reaching the
overall objective stated in CR 1 . . . Accordingly, a practical solution should be preferred to a
technical one whose use might result in frustrating the purpose of the superior court rules.”
(citation omitted)). A categorical privilege log is a practical solution that honors the purpose of
the discovery rules. Auto. Club of New York, 297 F.R.D. at 60 (“the justification for a categorical
log of withheld documents is directly proportional to the number of documents withheld.”);
accord Fifty-Six Hope Rd. Music, Ltd. v. Mayah Collections, Inc., No. 205CV01059KIDGWF,
2007 WL 1726558, at *8 (D. Nev. June 11, 2007) (ordering an affidavit describing categories of
emails rather than a traditional privilege log where “such communications are in the hundreds of
thousands” because “requiring Plaintiffs to provide a privilege log for each privileged email
communication would be unduly burdensome and not serve the legitimate purposes of
discovery”).’

The vast, expanding volumes of electronic data make it more difficult (and expensive) to look at
every document in a data set and explain privilege without disclosing content. A categorical log,

3 While a software-generated metadata log might not be as time-consuming to generate as compared to a
manual linear log, metadata logs often lack the substantive information to be able to contest or facilitate a
constructive discussion relating to the privilege designation of particular documents. For example, the original file
name used to identify a particular document will not necessarily describe its content, or grounds for privilege. By
contrast, that document would be sorted in the categorical log based on its basis for privilege, with a general
description of the basis for the privilege.
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by contrast, arranges similarly grouped documents by privilege basis, while providing enough
information to permit the receiving party to request additional detail on a more
granular/approachable/categorical basis, or even challenge the assertion of the categorical
privilege at face value (such as waiver) depending on the document’s recipient.

Here is an example of a categorical privilege log from the NY Guidance beginning at p.8 (in
recent litigation, the State employed this format to categorize more than 150,000 privileged
documents):
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Model Categorical Privilege Log

<, == iC

Category Description.

Documents Withheld
(Total Docterents: 454

i

Attormeys: K. Cumie, Esq.; 5. Salkem
Esg.; E. Mendok, Esq.; F. Femandez
Esq; I Dimiscoll, Esq.; T. Dambamy, Esq
(Smih and Eline LLP).; K. Curie
Esq. Chent: M Saleny K. O'5hes; T
Martin, C. Daw; F_ Zeigler; M. Moore;
E. Andrews; 4 Skar; 4 Chen J.
Ginter; F. Tregia:B. Parks; B Thomas;
V. Andersonm; H. Dickey; C. Vega: M
MicInfosh: B. Camol: E. Schoidt; B
Newbw 5. Tumer; J. Rose; C.
Whalen: C. Acton; D. Holmes; E.
Stewart; J. Goeer; F. Tresha Qualified
Third Parties: H. Smouith (Accoumtants
LLF), D. Jones (Consukant)

| C ormmmications with ouside coumsse] providing,
requestng or reflecting kegal advice remndme
2zsamens and operstng speement negoth tons

with Haights Buiding Ltd.

Anomey-Chent Privilege:|
Attorney Work Product

=]

3/112012 -
5/312012

Email
Powerpodt,
PDF

Attorneys: K. Cume, Esq; 5. Salkem
Esg.; E. Mendok, Esq.; F. Femandsz
Esq.; I Dimiscoll, Ezq.; T. Dambamy, Esq
(Snith and Kline LLP).; K. Currie,
Esq. Chent: M. Salemx K. O '5hes; T
Martn; C_ Daw; F_ Zeigler; M. Moore;
E. Andrews; 4 Skar; 4 Chen J.
Gater; F. Treglis:B. Parks; B Thomas;
V. Andersom: H. Dickey; C. Vega; M
MicImtosh; B. Carrl E. Schmidr; B
Newbwm 5. Tumer, J. Rose; C.
Whalen: C. Acton; D. Holmes; K
Stewart; J. Gieer; F. Treglia

| C ommmmications with in-house counsel providig,
requesting or refiecting lezal advice reganding
third-party clims related to Momame
constuction.

Ariomey-Chent Privilege;|
Artorney Work Product

w

[T

3/112012 -
6/30:2012

Email PDF

I Gamter; F. Tregis; K. A Adame.
O’Shea; T Martin: C. Dew; F. Zeigler;
M Moore; E. Andrews; M. Salent &
Skar; A Chen BE. Parks; R Thomas;
W. Anderson; H. Dickey; C. Vega: M
MeIntosh: B. Carrel E. Schmuidr; B
Newbwr; 5. Tumer, J. Rose; C.
Whalen

L |Comnmmmicaton: between non-bwyers conmnms|

infrrmation prepared by or on behslf of an
attomey i preparaton of ligation regardng
Monmme consmchion coniracts

Artormey Work Product

62

41672012 -
8302012

(Snmth and Klne LIT).; K. Curie,

Esg. Chent: M Salem K. O'5hes; T
Martn; C_ Daw; F_ Zeigler; M. Moore;
E. Andrews; A Skar; 4 Chenc J.
Giter; F. Tregiia:B. Parks; . Thomas;
V. Andersom: H. Dickey; C. Vega; M
MicIntosh; B. Carrel E. Schoidr; B
Newbwm 5. Tumer, J. Rose; C.
Whalen; C. Acton; D. Holmes; E
Stewart; J. Gier; F. Treslia

| C ormmmications with comsel containing

. |mfrmeton prepared in anticipation of litzaton

regardns pendmes Eisstion relited to conswmer
complaits.

Artormey-Chent Privilage;| 3

Artorney Work Product

o
s

™

6/01/2012 -
6/152012

Email

Attorneys: E. Cume.
Esg.; E. Mendok, F. Femandsz,
Esq.; . Diniscoll, Esq.; T. Dby, Esq
(Snith and Kline LLP).; K. Currie,
Esg. Chent: M Salem K. O'5hes; T
Martn; C_ Daw; F_ Zeigler; M. Moore;
E. Andrews; A Skar; 4 Chenc J.
Gater; F. Treglis:B. Parks; B Thomas;
V. Andersom: H. Dickey; C. Vega; M
McIntosh; J. Rose; C. Whalken; C.
Acton: D. Holmes; K. Stewart; T,
Ginter; F. Tregha

:q.; 5. Salem

C ommmmications with comnsel providing,
refiectns or requesting kegal advice regnding
public disclosure and corporate govemance
izmes related to pendmg Egston

 Aromey-Chent Privilege;| 1

Artorney Work Product

i

i

1. Parties will agree on the relevant date range for discovery in the litigation. Date ranges in the log are a subset of this range and
reflect the date of the earliest document and the date of the last document in the category.

2. Documents may appear 1 more than one category. Total Document represents the total document count.

3. Documents Withheld represents the number of documents to which privilege applies m each category; Documents Withheld,
Including Families mcludes these documents with families, which may not be privileged.
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We respectfully submit that the proposed amended rule does not keep pace with case law requiring,
as a practical matter, technology-assisted review and predictive coding to capture and categorize
documents withheld for privilege.

Put simply, individually logging voluminous documents, such as communications between
investigative team members, will be a significant waste of time and taxpayer resources, and will
not result in additional documents being produced to requesting parties. Thus, rather than achieve
the ECCL Task Force’s objective of reducing the cost of litigation, the prescriptive privilege log
required by proposed CR 26(g) would increase the costs of discovery for government agencies
and, ultimately, Washington taxpayers, given the volume of documents and communications that
would need to be logged individually.

More importantly, compliance with the proposed rule could compromise the success of our law
enforcement actions on behalf of the people of the State of Washington by forcing us to divulge
information on privilege logs that may provide defendants—and potentially their business and
industry partners—with a roadmap of our investigation. Thus, our office, like other government
entities, simply could not comply with the highly specific proposed privilege log requirements
without effectively revealing work product and information that could jeopardize the success of
our investigation and litigation efforts. This risk would likely require us to litigate the privilege
log in many or most cases to protect our work product and other privileged investigative and law
enforcement information. This is so despite the qualifier in proposed CR 26(g) that allows a party
to omit “otherwise protected” information from the privilege log. The proposed rule sets a baseline
expectation that privilege logs ordinarily should contain—for each document—the document type,
number of pages, author, and recipient. We anticipate that any deviation from this baseline will
result in a discovery dispute, and that such disputes will often require court intervention.

V. The AGQO’s opposition and alternative proposal

Again, for these reasons, the Attorney General’s Office opposes the proposed amendment to CR
26(g) regarding one-size-fits-all privilege logs and request that this amendment not be adopted in
any form.

If the amendment is nevertheless adopted over our opposition, we respectfully request that the
Court include a comment that in complex or other litigation involving voluminous discovery, or
where claims or defenses are investigated and litigated by government entities, the parties or
government entities may use category-based privilege logs, where appropriate, to disclose the
categories or groups of documents and files withheld without revealing privileged details about
their individual contents. Proposed comment:

Comment to CR 26(g) amendments of 2022 regarding categorical privilege logs for
government parties. The privilege logs required by this rule may not apply in complex or
other litigation involving voluminous discovery, or to law-enforcement actions or
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investigations in anticipation of litigation handled by government entities, whose
investigations are directed by attorneys. In such cases, detailed individual disclosures about
the contents of privileged materials including government attorneys’ communications and
files may impair the litigation, as well as future investigations, by revealing investigative
and other privileged information. In such cases, parties must provide a privilege log that
protects privileged or non-discoverable information while providing the opposing party
and the court with sufficient information to evaluate the claim of privilege, recognizing
that in the case of categorical logs, this may be an iterative process that should be
approached in good faith by counsel for all parties.

3. Proposed amendments to CR 28 and 30 regarding video deposition restrictions:
Oppose

The amendments proposed to CR 28 and 30 are sponsored by B&A Litigation Services, which is
a court reporting service. The proposals are complex in detail but have the net effect of rendering
any person who records a deposition an “officer” and thus subject to CR 28(c)’s disqualification
for interest rule, as well as other CR 28 provisions regarding equal terms and the final certification
of the transcript, as well as barring attorneys from recording video depositions. This is primarily
an issue for remote depositions, where it is easy for counsel to record the Zoom (or other
videoconferencing service) meeting for their records (to be used, for example, in trial prep, focus
groups, etc.). Services like B&A, which charge high rates for video recording depositions—even
when all they do for remote depositions is use the recording feature built in to platforms like
Zoom—have a financial incentive to prevent others from recording the deposition, so that they
must instead purchase the services and recording from B&A or similar companies.

To the extent the proposal seeks to address concerns about the accuracy of video recording, such
concern is misplaced. CR 30 already requires all operators of the video recording device submit a
certification with the recording stating that the recording is a correct and complete record of the
testimony of the witness. Further, CR 30 clearly contemplates that a stenographer will
simultaneously transcribe a deposition that is being video recorded. CR 30(b)(8)(E) and (f). Thus,
if any person has an objection to this process, a qualified officer under CR 28 must already be
transcribing the deposition in real time, making the proposed amendment unnecessary. On the
other hand, adopting the proposed amendment would prevent attorneys and others from recording
remote depositions for their own purposes, which would increase the costs of video depositions
and prevent counsel from recording videos for useful purposes. Deposition videos can be useful,
for example, in focus groups, for purposes of trial preparation, and at mediation.

The cost of these amendments to our office would be high, creating a conflict with CR 1’s mandate
to pursue a just, speedy, and inexpensive determination of every action. Frequently, paralegals
employed by our office will operate the video recording equipment in a deposition, which is both
convenient and cost-effective. For example, in sexually violent predator petitions handled by our
office’s Criminal Justice Division, respondents are routinely deposed while confined to the Special
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Commitment Center located on McNeil Island, accessible only by pre-authorized ferry transport
and entry to the secure facility. Paralegals employed by the division typically operate the recording
devices due to their familiarity with the facility and process, and are easily pre-authorized to access
the facility via ferry. Such use of office resources conserves both coordination time and money.

Further, in sexually violent predator cases, victims and other witnesses often live well over 20
miles away from the county seat in which the petition has been filed. Therefore, rather than the
witness testifying live in court at trial, parties will conduct a video recorded deposition preserving
the witness’s testimony that can subsequently be played in trial. In such circumstances, a paralegal
may accompany an attorney to conduct that deposition. Paralegals do not always operate the video
equipment in depositions; videographers for court reporting services are still utilized when such
use is more convenient and time effective. These amendments, however, will eliminate that
flexibility and require the Attorney General’s Office to pay additional costs for the time and
services of a private videographer when we are already paying the costs for the time and services
of a court reporter.

Because these amendments build in redundancy and limit counsel’s flexibility in determining
when it is most timely and financially appropriate to retain a private videographer, our office
opposes these amendments.

4. Proposed amendments to CR 59 regarding the deadline for reconsideration motions
for incarcerated individuals: Support with modification

The proposed amendment to CR 59 would authorize an incarcerated person to have 21 days rather
than the standard 10 days to file a motion for a new trial or for reconsideration. The Attorney
General’s Office is sensitive to the concerns expressed in the proposal—namely, there can be a
significant delay from the time an order is mailed to the time an individual who is incarcerated
receives that order, thereby rendering the 10-day deadline illusory. However, we believe the
proposal is too narrow because it would apply only to an “incarcerated person.” In our view, a
better way to approach this very real concern would be to amend CR 59 to allow the standard 10-
day deadline to be modified at the Court’s direction for good cause—such as a delay in mailing or
receipt.

Such an amendment could read (new additions in bold):
(a) [Unchanged.]

(b) Time for Motion; Contents of Motion. A motion for a new trial or for
reconsideration shall be filed not later than 10 days after the entry of the judgment, order,
or other decision, unless the court extends that time period for good cause shown—an
inecarcerated-person-shall-have 21-days. The motion shall be noted at the time it is filed, to
be heard or otherwise considered within 30 days after the entry of the judgment, order, or
other decision, unless the court directs otherwise.
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A motion for a new trial or for reconsideration shall identify the specific reasons in
fac[t] and law as to each ground on which the motion is based.
(c)-(j) [Unchanged.]

5. Proposed amendments to GR 11.3 regarding remote interpretation: Support

This proposal would allow interpreters to provide interpretation via remote means in all
noncriminal proceedings. This proposed rule would likely ease the burdens courts face in arranging
for interpreters to appear personally, who may have travel limitations, or competing obligations in
other courts. It will likely help streamline cases on dockets and trials where interpreters are needed,
increasing judicial efficiency.

6. Proposed amendments to JuCR 11.23 authorizing proceedings using remote
technology: Support

This proposal would authorize courts hearing dependency, termination, and Title 13 guardianship
cases to authorize appearance at any hearing by remote means. This proposal would also apply to
interpreters and would likely help streamline cases on dockets and trials where parties need to
appear remotely due to travel distance, ability, or difficulty, and in situations where attorneys have
competing obligations in multiple courtrooms. The Attorney General’s Office supports this
proposal. However, we note that questions may arise as to whether this JuCR 11.2 or CR 39
governs when all parties do not agree to a remote trial.

7. Proposed amendments to RAP 9.6, 9.7, 9.14, 10.2, 13.5, 18.6, 18.8, and 18.25: Support

a. Proposed amendments to RAP 9.6: Support
The Attorney General’s Office supports both proposed amendments to RAP 9.6.

One proposal would require designations of clerk’s papers and exhibits to be filed and served no
more than 30 days after a notice of or discretionary review is granted, or 30 days after appointment
of counsel, whichever is later. This is an improvement on the current rule, which does not account
for the time needed for the court to appoint counsel.

The other proposal would require trial courts to provide copies of all documents in the court file
and all exhibits upon request to the parties. It would allow the court clerk to charge fees and
exclude physical items that cannot be duplicated. This proposed rule amendment will assist all
parties to the appeal in obtaining court records to ensure a complete record for review.

b. Proposed amendments to RAP 9.7 regarding preparation of clerk’s papers
and exhibits for appellate court: Support
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This proposal would increase the page limit for bound volumes of clerk’s papers and require the
clerk to forward the clerk’s papers to the appellate court and to each party that has paid for copies
within 14 days of receiving payment. This proposed amendment will make obtaining copies of
clerk’s papers easier. Though clerk’s papers are filed with the court, it can be difficult to locate
and obtain them, and in our office’s experience, the ease with which these records can be obtained
tends to vary county by county.

¢. Proposed amendments to RAP 9.14 regarding appellate counsel access to trial
court record and exhibits: Support

This proposal would require trial court clerks to treat appellate counsel as trial counsel for purposes
of accessing the trial record, including sealed and confidential records. This proposal will help
move cases forward more efficiently, as parties will have greater access to the records to compile
the record on review.

d. Proposed amendments to RAP 10.2 regarding time for filing briefs: Support

This proposal would eliminate the requirement for separate service and proof of services for parties
and amici who participate in electronic filing. It will eliminate duplicity and improve efficiency.

e. Proposed amendments to RAP 13.5 regarding discretionary review of
interlocutory decisions: Support

This proposal would clarify that motions for discretionary review are due 30 days after a court’s
ruling on a proper and timely motion for reconsideration and/or motion to publish. Our office has
interpreted the existing rule consistent with the proposed amendment, but the clarification will be
helpful for attorneys handling appeals statewide.

f. Proposed amendments to RAP 18.6 regarding computation of time: Support

This proposal would adopt a uniform “end of day” for filing and service purposes — 5:00 p.m.
Pacific Time. This amendment will be helpful to attorneys with statewide practices, as different
courts are currently treating “end of day” for filing and service purposes differently.

g. Proposed amendments to RAP 18.8 regarding automatic extensions: Support

This proposal would allow a single, automatic extension of 30 days to file (1) a Brief of Appellant
or Petitioner or (2) a Brief of Respondent. For law firms with robust internal review processes
(including the Attorney General’s Office), the current deadlines can leave an attorney only two
weeks to prepare a first draft for review by appellate practitioners. This proposal will help to ensure
high-quality briefing in all cases, and will also offer more certainty and predictability for
practitioners. It is not uncommon that the need for an extension will be identified late in the review
process. While the Washington Supreme Court acts promptly on motions to extend time, the Court
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of Appeals sometimes does not issue a ruling before the filing deadline, putting attorneys in the
difficult position of filing a brief that needs improvement or else disregarding the deadline in the
rules. In our experience, the similar streamlined extension process available in the Ninth Circuit is
successful and generally benefits all parties.

h. Proposed amendments to RAP 18.25 regarding use of initials: Support

We support this proposal, which would create a new rule that requires minors to be referred to by
their initials in all documents filed for the public record in criminal proceedings and civil
commitment actions, with some exceptions including “documents filed under seal.” It would not
include minors involved in child welfare proceedings under RCW 13.34 and/or minor guardianship
proceedings under RCW 13.36. However, our office’s statewide juvenile litigation appellate
practice is to use initials when referring to minors to maintain confidentiality on appeal.

* * *

We appreciate the opportunity to comment on these proposed rules and thank the Court for its
ongoing efforts to improve the administration of justice across the state.

Sincerely,

KRISTIN BENESKI
First Assistant Attorney General

KB:kw
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Via Electronic Mail

Ms. Erin L. Lennon

Clerk

Washington State Supreme Court
P.O. Box 40929

Olympia, WA 98504-0929
E-mail: supreme@courts.wa.gov

RE: Proposed Amendments to RPCs 1.2 and 8.4
Dear Ms. Lennon:

Thank you for the opportunity to comment on the Proposed Rules Published for Comment in
February 2024. I write on behalf of the Attorney General’s Office to submit comments on the
proposed amendments to Rules of Professional Conduct 1.2 and 8.4."

The Attorney General’s Office strongly supports the proposed amendments. Our office brought
the urgent need for these amendments to the attention of the proponent, the Washington State Bar
Association, following the U.S. Supreme Court’s 2022 decision in Dobbs v. Jackson Women's
Health Organization. Dobbs unleashed a wave of state legislation and policy changes across the
country that are hostile to the values of autonomy and privacy in reproductive and other health
care decisions, contrary to Washington State’s public policy.? Some of these laws threaten to
punish or chill speech itself—including truthful speech about accessing care that is lawful in
Washington.

In the face of this new legal landscape of disparate state laws, licensed attorneys may fear that they
could be subject to professional discipline for advising a client about their legal rights—including
the right to provide and receive health care that is lawful and protected under Washington law. The

! The Attorney General’s Office is also submitting a separate comment letter addressing the proposed
changes to CR 1, 7, 26, 28, 30, 39, 43, 45, and 59; GR 11.3; JuCR 11.23; and RAP 9.6, 9.7, 9.14, 10.2, 13.5, 18.6,
18.8, and 18.25.

2 “A law of another state that authorizes the imposition of civil or criminal penalties or liability related to
the provision, receipt, attempted provision or receipt, assistance in the provision or receipt, or attempted assistance
in the provision or receipt of protected health care services that are lawful in the state of Washington is against the
public policy of this state.” RCW 7.115.020(2). Protected health care services include (but are not limited to)
abortion, contraception, [VF, and gender-affirming care. RCW 7.115.010(3), (4).
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proposed amendments will provide much-needed guidance and assurances to counsel that they
will not be disciplined for providing candid legal advice to clients in need.

Such concerns are far from hypothetical. Of particular concern are new state laws that purport to
apply across state lines and target speech and conduct related to health care that Washington law
protects. Idaho’s criminal ban on abortions, Idaho Code § 18-622, which went into effect shortly
after the Dobbs decision, is one such example. In a 2023 letter, I[daho Attorney General Ratl
Labrador opined that Idaho Code § 18-622 “prohibits an Idaho medical provider from ... referring
a woman across state lines to access abortion services” and “requires the suspension of a health
care professional’s license” for doing so.? Attorney General Labrador further opined that Idaho
Code § 18-603 “prohibits the promotion of abortion pills,” and makes it a felony to publish any
“notice or advertisement of”” abortion services.* Under Attorney General Labrador’s interpretation,
these criminal laws would apply to and penalize abortion care lawfully obtained or provided in
Washington, and would even target truthful speech about the availability of such care.’
Additionally, in 2023, Idaho Governor Brad Little signed into law HB 242, which makes it a felony
to travel with a minor across state lines for an abortion or to help a minor obtain abortion
medication without parental consent.® This law, too, targets reproductive health care that is
lawfully obtained or provided within Washington State.

In Texas, too, there is ongoing litigation and debate over state efforts to restrict interstate travel for
abortion care and to prohibit the “aiding or abetting” of abortion. See SB 8 (banning abortion after
six weeks and creating liability for anyone who “aids and abets” the performance of an abortion);
Fund Texas Choice v. Paxton, No. 1:22-CV-859-RP, 2023 WL 2558143 (W.D. Tex.) (litigation
over HB 1280 and Texas Attorney General Ken Paxton’s statements that Texas may prohibit travel
that “help[s]” a pregnant person who also travels to another state to seek an abortion, and that
Attorney General Paxton would be “looking at” whether his office could prosecute abortion funds
that facilitate out of state abortion care). The Texas state government has also resurrected several
state laws, passed prior to Roe v. Wade (Articles 1191-1194 and 1196), which criminalized
abortion and imposed accomplice liability for anyone who assisted in procuring an abortion.” In
February 2023, District Judge Robert Pitman addressed the extraterritorial application of these
state laws, finding that HB 1280 does not regulate abortions that take place outside of Texas, but

3 Letter from Ratl Labrador, Att’y Gen. of Id., to Hon. Brent Crane, Id. House of Reps. (Mar. 27, 2023)
https://bit.ly/45bsOGN.

4 Id.; see also Caroline Kitchener and Susan Svrluga, U. of Idaho may stop providing birth control under
new abortion law, THE WASHINGTON POST (Sep. 26, 2022), https://wapo.st/45fo8V0 (U. of Idaho’s general counsel
advised university employees not to “promote” abortion or refer students for abortion care, lest they be held
criminally liable for a felony).

5 Attorney General Labrador’s actions are the subject of ongoing litigation. Planned Parenthood Great
Northwest v. Labrador, No. 1:23-cv-00142-BLW (D. Idaho filed Apr. 5, 2023), appeal pending, No. 23-35518 (9th
Cir. argued and submitted Mar. 27, 2024).

6 See 2023 Idaho Laws Ch. 310 (H.B. 242).

7 See Tex. Rev. Civ. Stat. Ann. arts. 4512.1-4512.6.
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that the pre-Roe laws do arguably apply to those who assist in procuring an abortion outside of
Texas.?

Similar restrictions are a growing threat nationwide. In 2022, the National Right to Life Committee
circulated a model law that would make it a crime to give “information to a pregnant woman or
someone seeking the information on her behalf” about “self-administered abortions or the means
to obtain” an abortion.” The Guttmacher Institute reports that as of April 1, 2024, fourteen states
have introduced legislation that would restrict support for abortion.!® On April 11, 2024, the
Tennessee Senate advanced a bill that would criminalize adults “concealing” or “procuring”
abortions for pregnant minors; as one state senator commented: “Under the legislation as drafted,
I’m not sure you can have an honest conversation with your grandparents, with your older sibling
who’s an adult, with your priest, with your pastor, with an attorney, with a mental health provider.
The communications themselves are potentially a criminal act here.”!" Unfortunately, in all
likelihood, the list of restrictive laws that implicate care provided lawfully in Washington—and
legal advice and other speech regarding the availability of such care—will only continue to grow.

A wave of legislation similarly restricts access to gender-affirming care, particularly for young
people.!? Some states have not stopped at restricting access to the care itself, but have also taken
steps to punish those who help others access it: for example, Texas Attorney General Paxton has
opened investigations into families who help their loved ones access care. '

These alarming developments highlight both the growing need for legal advice regarding the
availability of reproductive and gender-affirming health care amid a landscape of diametrically
opposed state laws, and potential threats to the ability of Washington lawyers to provide candid
and fulsome legal advice amid efforts to criminalize or chill speech itself.

Accordingly, the Attorney General’s Office urges the Court to adopt the WSBA’s proposed
amendments to the Comments to RPC 1.2 and 8.4. The proposed Comments clarify that RPC
1.2(d), which prohibits lawyers from assisting clients “in conduct that the lawyer knows is
criminal,” and RPC 8.4(b), which makes it professional misconduct for a lawyer to “commit a

8 Fund Texas Choice, No. 1:22-CV-859-RP, 2023 WL 2558143 (Feb. 24, 2023), at *1. The litigation is
ongoing as of April 2024.

? Letter from NRLC General Counsel to NRLC Committee re: NRLC Post-Roe Model Abortion Law (June
15, 2022) https://www.nrlc.org/wp-content/uploads/NRLC-Post-Roe-Model-Abortion-Law-FINAL-1.pdf.

10 https://www.guttmacher.org/state-legislation-tracker (last visited April 12, 2024).

' Anita Wadhwani, Tennessee Senate passes bill making it a crime to aid a minor seeking an abortion,
TENNESSEE LOOKOUT (Apr. 11, 2024), https://tennesseelookout.com/2024/04/11/senate-passes-bill-making-it-a-
crime-to-aid-a-minor-seeking-an-abortion/.

12 Human Rights Campaign, Map: Attacks on Gender Affirming Care by State,
https://www.hrc.org/resources/attacks-on-gender-affirming-care-by-state-map (last visited April 12, 2024).

13 Emma Tucker and Rebecca Riess, Texas appeals court blocks state from investigating families seeking
gender-affirming care for trans youth, CNN (Mar. 30, 2024), https://www.cnn.com/2024/03/30/us/texas-gender-
affirming-care-investigation-blocked/index.html.
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criminal act,” do not prohibit lawyers from counseling clients regarding Washington’s
reproductive and gender-affirming health care laws, and that they permit lawyers to assist a client
in conduct that the lawyer reasonably believes is permitted by Washington law—even if the
client’s or lawyer’s conduct might violate the law of another state that purports to regulate the
same conduct.

We are grateful for the opportunity to comment in support of these important proposed
amendments, and we appreciate the Court’s consideration.

Sincerely,

74@6::3%“”@

KRISTIN BENESKI
First Assistant Attorney General

KB:kw
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